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Battle of the Forms: Practical Tactics to
Minimize Risk in Day-to-Day Transactions
by Aaron Hall of  Davis & Kuelthau, s.c.     414.225.1411

Sales are negotiated 
between companies 
daily. In the rush 
to finalize the 
deal, companies 
often fail to 
adequately consider 
their contracting 

partner’s terms and conditions (TCs), or the 
applicability of their own TCs. A company 
may even neglect to provide their own TCs.

What often transpires is that buyers and 
sellers exchange documents containing TCs 
that directly conflict. The parties’ TCs may 
also have conflicting provisions as to which 
state’s law would govern any dispute or the 
venue in which disputes are to be litigated. 
After a dispute arises and the parties find 
themselves in court, the question becomes, 

“Whose TCs control?”

The resolution is resolved under the Uniform 
Commercial Code (UCC) section 2-207. Once 
a court concludes a contract was formed, 
the court determines which party’s TCs 

govern the transaction and any dispute 
arising thereunder. This is a fact-intensive 
inquiry that focuses on the actual documents 
exchanged, as well as the manner and order 
in which they were exchanged. 

There are many complex issues that can 
arise in battle of the forms scenarios. Far 
too many to list. However, there are a few 
important takeaways applicable for all 
companies regarding the purchase and sale 
of goods:

s Draft and utilize TCs customized to your 
business. Boilerplate, form TCs may leave 
you vulnerable.

s Assume your contracting partner’s TCs 
will not be favorable to you.

s Provide your TCs to your contracting 
partner.

s Have your contracting partner sign the 
form containing your TCs.

s Do not sign your contracting partner’s 
forms containing its TCs.

s Position yourself as the initial offering 
party.

s Make your offer expressly conditioned 
upon acceptance of your TCs. Include an 
affirmative rejection of any conflicting TCs.

s As an offeree, make sure your acceptance 
is conditioned on the offeror’s agreeing to 
any different or additional TCs contained 
within the documents you provided.

The ultimate goal is to entirely avoid getting 
into the battle of the forms. At minimum, 
companies must take the steps necessary 
to ensure that any conflicting provisions 
contained in their contracting partner’s TCs 
are “knocked out” and that the standard UCC 
gap-fillers are read into the contract. With a 
little planning on the front end, the risks can 
be mitigated.
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